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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE & O

Inre: TRANSPERFECT GLOBAL, INC.
C.A. No. 9700-CM

ELIZABETH ELTING, Petitioner
V.

PHILIP SHAWE and SHIRLEY SHAWE,
Respondents, :  C.A. No. 10449-CM

and

TRANSPERFECT GLOBAL, INC,,
Nominal Respondent

TRANSPERFECT GLOBAL, INC.’S OPPOSITION TO ROBERT B.
PINCUS’S THIRD MOTION FOR AN ORDER HOLDING
TRANSPERFECT GLOBAL, INC. IN CONTEMPT

TransPerfect Global, Inc. responds in opposition to Robert Pincus’s (“Pincus”)
Third Motion for an Order Holding TransPerfect Global, Inc. in Contempt and
represents:

INTRODUCTION

1. Pincus seeks to hold TransPerfect in contempt for not paying

$5,000,113.13 under this Court’s August 7, 2023 Letter Decision resolving the

5'



January 2021-March 2023 fees (“Letter Decision”)! and August 16, 2023 Order
implementing that decision? (“Order” and together “August 2023 Order”™).

2. The August 2023 Order, coupled with this Court’s September 22, 2023
Letter Decision denying reargument? (“Reargument Decision” and with the August
2023 Order, “Decisions”), denied TransPerfect any meaningful review of the
exorbitant fees generated by Pincus and his law firms, overruling its objections
without reviewing the objectionable fees,* and then stating that TransPerfect cannot
appeal this or any future fee award without forfeiting its right to object/appeal.’

3. With over $417,000 in advanced fees for the Securities Action,® Pincus

should have had to, at least, execute an undertaking, as this Court acknowledged.”

UIn re TransPerfect Glob., Inc., 2023 WL 5017248 (Del.Ch. Aug. 7, 2023).
2 In re TransPerfect Global, Inc., 2023 WL 5302348 (Del.Ch. Aug. 16, 2023).
3 In re TransPerfect Glob., Inc., 2023 WL 6387785, *2 (Del.Ch. Sept. 22, 2023)

4 TransPerfect Glob., Inc., 2023 WL 5017248, *2; see also TransPerfect, 2023 WL
6387785, *2.

STransPerfect, 2023 WL 6387785, *2.

6 See TransPerfect, 2023 WL 5017248, *4 (“The fee petitions address advancement for
a defendant's attorneys’ fees); see also TransPerfect, 2023 WL 6387785, *4.

" TransPerfect, 2023 WL 6387785, n.32 citing Carlson v. Hallinan, 925 A.2d 506, 541
(Del.Ch.2006)(Holding that advancement requires “secur[ing] an undertaking in some
form.”).



Yet this Court ruled that no undertaking was required® even while stating that
TransPerfect now supposedly has “claw back rights” for those fees.’

4. The Decisions effectively reversed what little protections TransPerfect
won in 2019 when successfully avoiding contempt, including the right to review
Pincus’s fee petitions and object the fees demanded. Now, Pincus and his law firms
can again bill without restraint knowing all fees no matter how excessive will be
rubber-stamped.

5. Since the Order was entered on August 16, TransPerfect has
continuously sought to obtain clarification and ordinary appellate review. It twice
sought to appeal the August 2023 Order, first as a collateral order then as an
interlocutory order, while also moving for reargument/clarification and a stay
pending appeal. The Contempt Motion would have been precluded if an appeal was
accepted or a motion as granted. Further, the Court’s determination that
TransPerfect can (theoretically) seek appellate review at some indeterminate future
time — albeit subject to improper conditions — means holding TransPerfect in
contempt despite the August 2023 Order, on which the purported contempt is based,

may be remanded for more meaningful review or a reduction in fees awarded.

8 TransPerfect, 2023 WL 6387785, *1.

21d., *4.



6. It would be inequitable to punish TransPerfect by holding it in contempt
for seeking to have the denial of such fundamental rights reviewed. Therefore, the
Court should deny the Contempt Motion, or, alternatively, undo this Court’s denial
of due process and the right to appeal and allow TransPerfect’s objections to be
considered on appeal before considering the contempt motion. Otherwise,
TransPerfect will have no choice but to seek federal intervention to seek redress of
the ongoing denial of its due process rights and right to appeal.

7. Further, as set forth below, the Contempt Motion improperly focuses
on irrelevant past conduct, most not even undertaken by TransPerfect. Furthermore,
no basis exists for a $50,000 daily fine, which is clearly punitive, not coercive.
Pincus also misleads this Court regarding post-judgment interest, which alone
confirms it must not be imposed here.

BACKGROUND

8. TransPerfect objected to the relevant fees petitions as excessive,
improper, and unsupportable on multiple grounds, (“General Objections”) and
objected specifically to the fees advanced for the Securities Action (“Securities
Fees”) based on federal law prohibiting indemnification for securities fraud and

constitutional grounds (“Securities Objections™).!® TransPerfect also requested that

10 See TransPerfect’s objections to January 2021-March 2023 fee petitions.



a mechanism to ensure Pincus, if found liable, repays the advanced Securities Fees
be installed.

0. The Letter Decision overruled all objections and awarded Pincus all
fees requested, including the advanced Securities Fees.!! It rejected the General
Objections solely because similar objections to pre-2021 fees had been overruled'?
in an earlier decision'* while finding that TransPerfect’s cited authority was
distinguishable and did not provide “that court-ordered advancement or
indemnification are categorically unconstitutional” to overrule the Securities
Objections. '

10.  Despite identifying the Securities Fees as “advancement,”!” the Letter
Decision rejected TransPerfect’s request for a mechanism to ensure that Pincus
repaid the advanced Securities Fees because “the Orders do not require ... a bond.”!®

11. The unchecked approval of the Securities Fees as “advancement” is

particularly egregious in light of the serious nature of the allegations, raising

1 See TransPerfect, 2023 WL 5017248, TransPerfect, 2023 WL 5302348.
12 See TransPerfect, 2023 WL 5017248, *2-3; *5-6.

13 See In re TransPerfect Glob., Inc., 2021 WL 1711797, *2 (Del.Ch.Apr. 30, 2021)
(“April 2021 Opinion”).

14 See TransPerfect’s objections to January 2021-March 2023 fee petitions.
15 1d.

16 TransPerfect, 2023 WL 5017248, *4; see also id., n.1 (defining “Orders”).



substantial claims concerning the conduct of Pincus in the auction process, which
alleges he lied to Phil Shawe in order to induce Shawe to increase his bid by millions

of dollars, which is documented in Pincus’s own handwriting:
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See Exhibit A. The Court improperly awarded these fees, and is now being asked
to force TransPerfect to pay, with no meaningful review, upon threat of contempt.
12.  Unlike the April 2021 Opinion, the August 2023 Order was silent
regarding finality and appealability.!”
13.  On August 21, 2023, TransPerfect sought reargument regarding the
objections and clarification regarding (i) the August 2023 Order’s finality and (ii)
whether the Securities Fees’ payment constituted advancement or unconditional

indemnification.!®

17 See TransPerfect, 2023 WL 5017248; TransPerfect, 2023 WL 5302348.

18 Dkt.1767.



14. TransPerfect also timely filed a notice of appeal from the August 2023
Order under the collateral order doctrine (September 15, 2023) (“Collateral Appeal”)
then a notice of interlocutory appeal from the Decisions (October 20, 2023) and
moved the Delaware Supreme Court for a stay (September 29, 2023). The Contempt
Motion would have been precluded by acceptance of either appeal or granting of the
stay motion.

15. The September 22, 2023 Reargument Decision denied reargument,'’
explaining this Court had “carefully reviewed” the General Objections that
“regurgitated old [rejected] arguments,” so it need not consider them regarding the
January 2021-March 2023.2°

16. The Reargument Decision stated the August 2023 Order was
interlocutory, but then decreed that “TransPerfect will be able to appeal the court’s
orders once it has ceased creating fee-generating work for Pincus,”?! meaning no
appeal without forfeiting its right to object. Note that but for this Court universally

awarding fees for opposing TransPerfect’s objections (fees on fees),>? thus

19 See TransPerfect, 2023 WL 6387785.
20 Dkt.1779, pp.3-4.
21 TransPerfect, 2023 WL 6387785 at *2.

22 Fees on fees are awarded “when a plaintiff successfully shows an entitlement to
advancement wrongfully withheld by the defendant corporation.” Mooney v. Echo
Therapeutics, Inc., 2015 WL 3413272, at *12 (Del.Ch. May 28, 2015); see also Fasciana
v. Elec. Data Sys. Corp., 829 A.2d 178, 181 n. 13 (Del.Ch. July 1, 2003) (“‘Fees on fees’ ...



incentivizing Pincus to seek objectionable fees, TransPerfect would create no “fee-
generating work.”

17. The Reargument Decision further impeded TransPerfect’s right to
appeal by improperly attributing it with the “fee-generating work™ for the Securities
Action initiated by TransPerfect Holdings, LLC (“Holdings”),”® a separate legal
entity over which TransPerfect has no control, and thus disregarding TransPerfect’s
separate legal existence.?*

18.  Since this Court has also awarded Pincus fees for opposing appeals,?

TransPerfect must also forfeit its appellate rights for future fees to appeal the January

refers to an award of litigation expenses ... incurred in the process of obtaining another
award of litigation expenses pursuant to some statutory or contractual authority.”)(citation
omitted).

By objecting to Pincus’s fees, TransPerfect is not wrongfully withholding advancement.
And only the Securities Fees constitute advancement. Therefore, it is not clear why Pincus
is entitled to his fees for opposing the objections—fees on fees—for to the Securities Fees,
let alone fees on fees for all fees.

23 TransPerfect Holdings, LLC v. Pincus et al.; C.A. No. 22-1477-RGA.

24 See TransPerfect, 2023 WL 6387785, *4 (“TransPerfect's arguments ... rest on the
misguided notion that it would not have claw back rights in the event it prevails in the
[Securities Action].””)(emphasis added).

25 The August 2023 Order awarded Pincus fees for opposing TransPerfect’s appeal of
the April 2021 Opinion without the Supreme Court finding TransPerfect’s appeal was
“manifestly without merit.” Smith v. Francisco, 781 A.2d 695 (Del.2001)(Table)(“But the
norm remains the American Rule, and being the losing party, without more, should not
result in an award of attorneys’ fees.”). And this Court “lacks authority to award expenses
incurred on appeal on the theory that the appeal was frivolous, absent some direction by



2021-2023 fees, violating due process and punishing TransPerfect for exercising its
rights while further enriching Pincus and his lawyers.

19.  Although omitting to clarify whether the Securities Fees’ payment
constituted advancement or unconditional indemnification,?® the Reargument
Decision ruled, contrary to prior decisions, that TransPerfect has “claw back rights
in the event [Holdings] prevails in the [Securities Action],”?’ but, inconsistently,
held Pincus need not execute undertaking?® contrary to Delaware law.?’

20. The Reargument Decision held that TransPerfect cannot appeal the
August 2023 Order, any future fee awards, or this Court’s finding that its orders
supersede federal law, unless (1) TransPerfect forfeits its rights to object to and
appeal post-March 2023 fees, and (2) the Securities Action concludes (mooting
appealable issues).

21.  On September 29, 2023, TransPerfect moved the Supreme Court to stay

execution on the August 2023 Order pending the Collateral Appeal.

the Delaware Supreme Court to undertake that task.” Marilyn Abrams Living Tr. v. Pope
Investments LLC, 188 A.3d 829, 832 (Del.Ch.2018).

26 See TransPerfect, 2023 WL 6387785.
271d., p.4.
28 1d.

29 See Carlson, 925 A.2d at 541.



22.  On October 6, 2023, TransPerfect applied for certification for an
interlocutory appeal from the Decisions (“Application”) because they decided
substantial issues of material importance, including denying TransPerfect due
process, requiring the forfeiture of its objection rights, and precluding review of this
Court’s findings conflicting with federal law until moot and the conflicting
Reargument Decision and Letter Decision (and the Orders).’® Also, the Decisions
issues involved questions of law to be resolved for the first time and related to

constitutionality, and their review will serve considerations of justice.3!

ARGUMENT

23.  Besides the constitutional grounds raised, Pincus’s failure to satisfy his
burden to establish contempt and the propriety of the requested sanctions supports
denying the Contempt Motion.

I. Contempt Standards.

24.  “A cardinal requirement for any adjudication of contempt is that the

order allegedly violated give clear notice of the conduct being proscribed.”?

30 See Dkt.1782.
31 See id.

32 Mother Afr. Union First Colored Methodist Protestant Church v. Conf. of Afr. Union
First Colored Methodist Protestant Church, 1992 WL 83518, *9 (Del.Ch. Apr. 22, 1992).

10



“However, the violation ‘must not be a mere technical one, but must constitute a
failure to obey the Court in a meaningful way.””*3

25.  “To establish civil contempt, [movant] must demonstrate that [non-
movant] violated an order of the court of which they had notice and by which they
were bound.”?*

26. “Contempt sanctions ‘may be imposed in an ordinary civil proceeding
upon notice and an opportunity to be heard.”””?> However, “[t]he decision whether
to impose sanctions, upon whom to impose them, and what sanctions to impose, will
depend upon the facts and circumstances of each particular case, but it should always
be viewed in light of the proper function which sanctions are intended to serve.”3¢

27. Despite, this Court having “broad discretion when formulating a

remedy for contempt,”?” that discretion is not without limits. Any sanction must be

33 Gandhi-Kapoor v. Hone Capital LLC, 2023 WL 4628782, *8 (Del.Ch. July 19,
2023)(citation omitted).

34 Id. (citation omitted).
35 DiSabatino v. Salicete, 671 A.2d 1344, 1349 (Del.1996)(citations omitted).
36 In re Coinmint, LLC, 2020 WL 5912596, *4 (Del.Ch.Oct. 2, 2020)(citations omitted).

37 Gandhi-Kapoor, 2023 WL 4628782, *8 (citations omitted); Israel Disc. Bank of N.Y.
v. First State Depository Co. LLC, 2012 WL 1021180, *3 (Del.Ch.Mar. 19, 2012).

11



“just and reasonable,”?® and when imposing coercive sanctions, this Court must “use
the least possible power adequate to the end proposed.””

I1. Past conduct and irrelevant assertions cannot establish contempt.

28. Pincus focuses on assertions, such as “Philip Shawe [being] an
unquestionable controller of TransPerfect’s conduct.”*® Not only has this not been
found but is irrelevant regarding contempt.

29. Pincus, like this Court,*! consistently disregards TransPerfect’s
separate legal existence to attribute it with Shawe’s alleged acts.*> to the actions of
TransPerfect that Pincus raises are past acts unrelated to the alleged contempt.** By

doing so, Pincus seeks punitive, not coercive, sanctions.*

3 Gandhi-Kapoor, 2023 WL 4628782, *8(citation omitted).
39 Coinmint, 2020 WL 5912596, *4 (citations omitted).

40 Dkt 1780, 4.

41 See TransPerfect, 2023 WL 6387785, *4.

42 See Dkt.1780, 94; see also TransPerfect, 2021 WL 1711797, *27(“Shawe chose to
go to battle with the Custodian rather than to cooperate during the wind-up process—acting
in contempt of court, filing baseless motions and appeals.”); Dkt.1780, 9g5(citing
TransPerfect, 2021 WL 1711797, *4-8; see also id.(No actions by TransPerfect); Dkt.1780,
5(citing TransPerfect, 2021 WL 1711797, *36-41); see also id., *36(noting that
TransPerfect was not held in contempt for not making payments under earlier fee
orders)(citation omitted); Dkt.1780, g5 citing TransPerfect, 2021 WL 1711797, *6,17,25;
see also id.(Shawe’s past actions only).

43 See Contempt Motion, §91;9;10.

4 See Crumplar v. Superior Court ex rel. New Castle Cnty., 56 A.3d 1000, 1011
(Del.2012)(A “contempt finding was criminal, not civil, and therefore justified more

12



30. TransPerfect cannot be held in contempt for its past acts or Shawe’s
acts/conduct. It would amount to manifest injustice to hold TransPerfect in contempt
while it is being denied due process by awarding fees (including fees on fees)
without review and deprived of the rights to appeal/object future fees and the right
to appeal rulings conflicting with federal and Delaware law until such issues are
moot.

III. The proposed $50.000 per diem fine is arbitrary and punitive.

31.  Pincus’s motivations in pursuing the contempt motion are evident from
his demand for a “per diem sanction of $50,000,”# which is arbitrary, unreasonable,
and unjust.*® Pincus fails to explain how such a sanction “is coercive or remedial
in nature.”’

32.  Pincus’s requested sanction clearly is an attempt to punish Shawe
through TransPerfect for his many disputes/confrontations with Shawe earlier in this
litigation (i.e., Shawe’s past acts). Punitive sanctions are improper for civil contempt

(even when not based on another party’s conduct), and “would mandate[ ] heightened

procedural protections, because the sanction was intended to punish past conduct and could
not be avoided through compliance with the court's order.”).

45 Contempt Motion, 96, 39.
46 See Aveta Inc. v. Bengoa, 986 A.2d 1166, 1188 (Del.Ch.2009).

4T Mother African, 1992 WL 83518, *6.

13



procedural protections,” including a jury trial.*® Even if not punitive, the requested
sanction still must be denied.

33.  Although this Court “has previously used daily fines to coerce
compliance with its orders,”* such fines must “not be out of reason,”° and it must
“use the least possible power adequate to the end proposed.”! Pincus provides no
explanation for how the $50,000 daily fine is “tailored to the specific violation.”>?

34.  This Court cannot simply pull an amount out of thin air to craft a per
diem sanction, as Pincus did.>® As this Court recognized, more information may be
necessary to refine a subsequent sanction.>* Pincus, without providing such

information, simply increased the (also arbitrary) prior sanction by $20,000.

* Crumplar, 56 A.3d at 1011.
¥ Gandhi-Kapoor, 2023 WL 4628782, *10 (citations omitted).

0 New Castle Cnty. Bd. of Educ. v. New Castle Cnty. Educ. Ass'n, 1978 WL 171758,
*1 (Del.Ch.Oct. 25, 1978).

SU TR Investors, LLC v. Genger,2009 WL 4696062, *18 n.74 (Del.Ch.Dec. 9,
2009) (citation omitted) (emphasis added).

32 Coinmint, 2020 WL 5912596, *4 (citations omitted).
>3 Gandhi-Kapoor, 2023 WL 4628782, *10.

% Matter of Indem. Ins. Corp., 2014 WL 31710, *7 (Del.Ch.Jan. 2, 2014)(“The court
also authorized discovery ... so that more refined sanctions could be imposed.”).

14



Therefore, this Court rubberstamping the requested sanction would be both unjust
and unreasonable.>”

IV. Pincus has no right to post-judgment interest.

35. Pincus requests post-judgment interest on the fees awarded by the
August 2023 Order, citing Moffitt v. CarrollP® and ReCor Med. v. Warnking as
support.’’ In both cases, post-judgment interest was awarded on final judgments,3®
which, as this Court has very clearly found, the August 2023 Order is not.

36. To avoid that issue, Pincus intentionally misleads this Court by stating
that ReCor “award[ed] post-judgment ‘interest, compounded quarterly, on a fee
award.””>® He, however, omits the context of the post-judgment interest there, which
was imposed on fees awarded under an agreement’s prevailing party clause as a

final judgment.”®

35 Aveta, 986 A.2d at 1188.
36640 A.2d 169 (Del.1994).
372015 WL 535626 (Del.Ch.Jan. 30, 2015)

38 See Moffitt, 640 A.2d at 171-172; Recor Medical, Inc. v. Warnking, 2015 WL 430408
(Del.Ch.Jan. 30, 2015).

59 Dkt.1780, 97 (quoting ReCor, 2015 WL 535626, *1).

60 ReCor Med., Inc. v. Warnking, 2014 WL 5317768, *1 (Del.Ch.Oct. 15, 2014).

15



37. Here, this Court ruled the August 2023 Order is interlocutory and
denied TransPerfect’s request that it be entered as a partial final judgment.®! Pincus
has cited no instances of a Delaware court awarding post-judgment interest as a
sanction or otherwise for a litigant’s failure to pay fees awarded. Pincus’s attempt
to mislead this Court as to post-judgment interest serves only to underscore that he
is not entitled to post-judgment interest on the fees awarded by the August 2023
Order. Doing so here, as a sanction for TransPerfect’s alleged contempt or otherwise,
would be punitive making the contempt remedy criminal rather civil.®> Therefore,

post-judgment interest must not be awarded.

CONCLUSION

TransPerfect requests the Contempt Motion be denied without imposition of
monetary sanctions or post-judgment interest or, alternatively, held in abeyance until

the decision and due process denials can be reviewed.

Date: October 31, 2023

OFFIT KURMAN, P.A.

/s/ Frank E. Noyes, 1]
Frank E. Noyes, 1T (No. 3988)
222 Delaware Avenue, Suite 1105

61 See TransPerfect, 2023 WL 6387785.

62 Gandhi-Kapoor, 2023 WL 4628782, *8 (citations omitted).

16



Wilmington, Delaware 19801
267.338.1381
fhoyes@offitkurman.com

Counsel for TransPerfect Global, Inc.
WORDS: [3000/3000]

Of Counsel for TransPerfect Global, Inc.:

Adam K. Bult (pro hac vice)
Maximilien D. Fetaz (pro hac vice)
BROWNSTEIN HYATT

FARBER SCHRECK, LLP

100 North City Parkway, Suite 1600
Las Vegas, Nevada 89016
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CERTIFICATE OF SERVICE

The undersigned counsel for TransPerfect Global, Inc. certifies that a true and
correct copy of TransPerfect Global, Inc.’s Opposition to Robert B. Pincus’s Third
Motion for an Order Holding TransPerfect Global, Inc. in Contempt was served on
the following, on October 31, 2023, via File & ServeXpress:

Jennifer C. Voss (ID No. 3747)
Elisa M.C. Klein (ID No. 5411)
SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP

One Rodney Square

P.O. Box 636

Wilmington, Delaware 19899-0636
Tel.: (302) 651-3000

Douglas D. Hermann (ID NO. 4872)

TROUTMAN PEPPER HAMILTON SANDERS LLP
1313 N. Market Street, Suite 5100

Wilmington, Delaware 19801

Attorneys for Custodian Robert B. Pincus, Esquire

Jeremy D. Eicher (ID No. 5093)
EICHER LAW LLC

The Nemours Building

1007 N. Orange Street, 4th Floor
Wilmington, Delaware 19801

Attorney for Philip R. Shawe

Date: October 31, 2023 /s/ Frank E. Noyes, 11
FRANK E. NOYES, II (ID#3988)
222 Delaware Ave., Suite 1105
Wilmington, DE 19801
Tele: (267) 338-1381

4872-7300-5195, v. 4



Multi-Case Filing Detail: The document above has been filed
and/or served into multiple cases, see the details below including
the case number and name.

Transaction Details

Court: DE Court of Chancery Civil Action Document Type: Opposition

Document Title: TransPerfect Global,
Inc.’s Opposition to Robert B. Pincus’s

Transaction ID: 71276807 Third Motion for an Order Holding
TransPerfect Global, Inc. in Contempt with
Certificate of Service

Submitted Date & Time: Nov 1 2023 8:53AM

Case Details

Case Number Case Name

APPEAL NTSC 9.26.2023/CONF ORD ON DISC Inre
9700-CM
TransPerfect Global Inc

APPEAL NTSC 9.26.2023/CONF ORD Elting, Elizabeth

10449-CM vs Philip R Shawe et al
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TransPerfect Global Inc

APPEAL NTSC 9.26.2023/CONF ORD Elting, Elizabeth

10449-CM vs Philip R Shawe et al
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